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The American University in Cairo
School of Global Affairs and Public Policy
Department of Law
THE SHORTCOMINGS WITH RIGHTS TO WATER DOCTRINES
Samaa Moustafa
Supervised by Professor Dr. Outi Korhonen
ABSTRACT
This thesis, for the International Human Rights Law program, looks at how the Nile
water crisis is perceived through academia, international law, and through political
negotiations. The dominant approach to dealing with the increasing water shortages, due
to population growth of riparian states and environmental degradation of the Nile, is
politically oriented. There is a dominance of this approach, although it’s limited in
eradicating the problems which arise in addressing shared watercourses and resources
among states as it concerns the human rights of citizens to water. There have been
academic works relating to the human right to water indirectly under the umbrella of
Human Rights and Environmental conventions, yet there exists no legally binding
framework that correlates with the human right to fresh water resources specifically,
within conventions concerning human rights. The global water crisis relates to both
quantity and quality, although the latter is not as emphasized as quantity. The crisis is
also closely linked to the global environmental crisis and the degradation of lifesupporting ecosystems. The water crisis is also based on a deficiency of management:
fragmented institutions, inadequate policies and deficient legal systems, insufficient
funding for water supply and pollution control, and shortage of political will. Using the
Nile as a case study in Egypt, I wish to illustrate the mindset represented in dealing with
the increasing scarcity of water resources in the region and for riparian states specifically,
in an effort to explain that the approach to utilizing Nile water demonstrates the Nile as a
commodity, instead of a scarce resource which the state is responsible for securing and
sustaining for their human populations that need it to survive.
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I.

Introduction:

The debate about which of the riparian states has more rights to the Nile waters and the
resources that are increasingly utilized for the purpose of development have traditionally
been dealt with within a political context. Riparian states have always argued from the
perspective of each state’s right to water, using political rhetoric. This rhetoric has been
neglectful of the perspective that takes into account the states’ obligation and
responsibility to its citizens concerning the human right to water and to life. This is
mainly due to lack of national policies and/ or international conventions supporting the
human right to water. The neglect of such a perspective must be addressed now more
than ever before, due specifically to an escalating crisis of water shortage in the Middle
East and North Africa regions 1.
The popular concern regarding the scarcity of oil is now being increasingly rivaled,
especially in the third world and specifically by the scarcity of access to water resources.
According to Peter Gleick’s research, water supply in ratio to the world’s growing
demands is an increasing threat: “In the 20th century, the world’s population tripled and
the use of water grew six fold. By 2050 an additional 3 billion people will be born mostly
in countries already suffering from water shortages.” 2
Water sustains life, it sustains the environment, and it sustains development. The global
water crisis relates to both quantity and quality of available resources and is closely
linked to the global environmental crisis and the degradation of life-supporting
ecosystems especially from a human rights point of view. The water crisis is also based
on a deficiency of management. Deficiencies such as fragmented institutions, inadequate
policies, deficient legal systems, insufficient funding for water supply and pollution
control, and shortage of political will are some of the main shortcomings in this respect.
Other factors exist which also hinder sustainable usage and supply of water. Water supply
sources are being stretched to their limits, and the scarcity of usable water is increasing at
1

Water: Sustainable Management of a Scarce Resource The Arab Forum for Environment and
Development report. Published with Technical Publications and Environment & Development magazine.
(Editors: Mohamed El-Ashry, Najib Saab and Bashar Zeitoon. Beirut Lebanon 2010)
2
Peter Gleick, Water and Conflict: Fresh Water Resources and International Security, in 18 INT’L
SECURITY 79, 79 (1993)
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an alarming rate. Sanitation facilities are either lacking or are being overloaded, and
surface and groundwater pollution is rising rapidly. Quick population growth in
developing countries contributes to environmental degradation. This degradation, along
with inadequate water supply and sanitation services, imposes large health problems and
economic burdens. All of the contributing factors to the water crisis threaten the pursuit
and protection of the human right to life, to a clean environment and to health.
In the Middle East and Africa where fresh and clean water is scarce, does this shortage
amount to a threat to human rights and/ or national security? Who is entitled and what
approach should be taken in addressing disputes? Political? Economic? Or legal? 3 It
seems that the processes of the utilization of fresh water for consumption has led to
environmental degradation, whether through desalination or water cleaning stations. 4
Does international environmental law and the right to a healthy environment as it
concerns ecosystems contradict or support the human right to a clean source of water? Is
the sustainability of one a threat to the other? The resulting political dynamics, conflicts,
and potential resolutions are important to address as well.
Finally, does the context of the water situation from one place to another play a
significant role in establishing whether water should be considered a basic and essential
human right that should be obligatorily observed and whether environmental law takes
precedent?
The answers to these questions will be answered in detail throughout the paper. However,
for now, the distinction should be made not between human rights and national security
but instead people’s human right to water versus the state’s legal rights to its primary
water resource. Political and economic approaches have been at the forefront of the legal
foundations for dispute settlements regarding transboundary water conflicts. The concept
of state responsibility as it concerns the human right perspective has been found wanting.
This has also allowed for the false contradiction between the enforcement of international
environmental law and the implementation of development and the utilization of state
natural resources. From a human rights perspective this contradiction is not as
3

A legal approach would consist of either international human rights law based on conventions such as the
Universal Declaration of Human Rights versus treaties, agreements, and other sources of international law
such as customary law.
4
Interview with Dr. Ahmed Moawad MSc.,PhD, Head of the Technical Sector from the Holding Company
for Water and Wastewater. Cornish El Nil, Rod El Farag, Cairo, Egypt (30th Mar. 2011).
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problematic because considering development and utilization of state resources should be
achieved for political and economic purposes, but also primarily under the consideration
of the human right to life and a healthy environment. Another dimension relevant to
understanding the international framework in transboundary water resources should
address the context of the water situation from one place to another. Geopolitical
priorities differ from one region to another and as a result of their contextual relevance,
could play a significant role in establishing legal precedence whether water should be
considered a basic and essential human right that should be obligatorily observed and
whether environmental law takes precedent. At the international level, the human right to
water has had limited attention.
The concern over water scarcity and its implication is not a matter that would interest the
international community representatives or the Security Council (S.C.) members.
Unfortunately, any dispute or conflict based on water scarcity is not a priority. Instead
what is acknowledged by the Security Council is the conflict that may arise when water
resources and, effectively, state interests are threatened rather than the individual rights
of the worlds’ population in relation to their basic human rights for a certain standard of
well being. The idea of preventing the potential of conflict between states is the
traditional priority of the Security Council, but the Security Council is not too occupied
with drafting of resolutions directed towards establishing agreements over the
preservation of sustainable shared water resources for the world’s population, even if it is
more and more concerned with the perspective of human rights to security risks.
The same can be argued with respect to national perspectives regarding shared water
resources. Water resources are seen as the commodity of a State rather than a source of
access to clean and sustainable water to the residents of a state from the perspective of
human rights. The political dialogues and discussions between riparian state officials and
previous agreements regarding shared Nile water resources mirror the idea of the Nile as
commodity shared between riparian states. The normative approach among riparian
states have long demonstrated an emphasis on the politically induced legal agreements
between those states regarding something as fundamentally essential as access to water,
but not from the human right perspective access to this source of life. The traditional

3

water related agreements that exist maintain an economic and political oriented approach
targeting development and progress as the main priority.
Using a legal framework that addresses relevant international law and international
human rights law, as well as a contextual perspective using the Nile as a case study and
ongoing political 5 variations around the world, I analyze the position and the popular
politically induced approach of the international community and throughout the
international legal system established within. I also explore the importance of the issue of
water with relation to the Nile and Egypt’s legal right to Nile resources. This analysis is
to prove the shortcomings that exist due to the lack of the human rights perspective
emphasized in the construct of the doctrines adopted to deal with the growing crisis of
water shortages. The human rights perspective to the growing crises of water shortages
denotes the following: an institutional implementation of legal obligations,
responsibilities, and standards which the State needs to uphold for the well being of its
population. From a human rights law perspective, the sustainable access to clean or fresh
water is essential under the human right to life, and the human right to health. 6 As such
and with the increasing water shortage crisis in the region, riparian states should observe
the matter not merely from an economic, developmental, or political perspective. They
should also observe it from a human rights perspective. In doing so, they will have a
shared legal responsibility to ensuring a sustainable environmental friendly flow of fresh
water to their respective populations.

5
See Mansour Kamel, Egypt approves of Ehtiopia’s Renaissance Dam in principle AL MASR AL YOUM
May 15, 2011. http://www.almasralyoum.com/node/438123
DPA, Egypt delegation visits Uganda to Discuss Nile Water AL MASR ALYOUM 04/04/2011.
http://www.almasralyoum.com/node/385937
Egyptian-Sudanese union delegation to cooperate on Nile water issues AL MASR ALYOUM 06/04/2011.
Arabic Edition TRANSLATED http://www.almasralyoum.com/node/389231 .
Also, international agreements which preserve Egypt’s rights to Nile waters were the Anglo Italian
Protocol of April 15, 1891, the Treaty between Great Britain and Ethiopia of May 15, 1902, and the
Agreement between Great Britain and the Congo state of May 9, 1906.
6
See Universal declaration of Human Rights 1948. Article 3: “Everyone has the right to life, liberty and
security of person” and article 25 (1): “Everyone has the right to a standard of living adequate for the
health and well-being of himself and of his family, including food, clothing, housing and medical care and
necessary social services, and the right to security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances beyond his control”
http://www.un.org/en/documents/udhr/
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I address the argument put forward by Egypt in the past few decades. Egypt requires the
security of majority rights to the Nile water reserves due to a number of factors, including
the growing population’s demands in Egypt and the growing development demands of
other riparian states. The discussion will include further analysis not merely on the
political context, but also international law and human rights law as it concerns the water
crisis and how it is dealt with.
Although I will touch upon specific elements such as culture and social history briefly to
establish their role in the overall meaning and their importance to water issues in the
region and specifically Egypt, the majority of my research will be based on legal
theoretical frameworks of international law alongside any political contexts that may
exist and the current issues of water resources in Egypt. These factors will then be
analyzed and critiqued where necessary in parallel to the obligations and responsibilities
of the states to uphold human and peoples’ rights. Only the Egyptian dimension will be
covered in depth. Other countries will be discussed but only to elaborate on the situation
in Egypt.
The following collective research will help argue that this matter if not resolved with the
mindset that we, the human race or in this case study specifically the people of the Nile,
need to work together to protect this paramount shared resource, it shall not be resolved
in an effective and sustainable manner. The research will illustrate that state political
agendas are the primary priority, rather than the protection of a scarce resource that is
diminishing and being environmentally harmed further everyday or the notion of people’s
human right to life through such a vital water resource.
This paper is divided into five parts. The first chapter will look at the history of the
colonial norms and precedents that have been applied to the situation as it concerns Egypt
and the sharing of Nile resources with other riparian states. To elaborate, I will look at the
legal history and the agreements established during that period which reflect the
geopolitical context. The second chapter will turn to the internal use of water resources
within the Middle East and Egypt, as well as the level of waste and environmental
damage caused as a result of utilization attempts of the Nile water resources. The third
chapter will investigate the legal arguments that apply within international law,
customary law, and human rights law to the increasing global water crisis and how these

5

laws can be applied to the case of shared Nile water resources. These legal arguments
include the no harm rule 7 and the equitable utilization rule 8. In the fourth chapter I will
also look at the current negotiations and dialogues taking place concerning the utilization
and distribution of limited water resources among riparian states, including Egypt and its
internal strategy. I will analyze the various doctrines being acknowledged and debated to
deal with this crisis regionally and nationally. I argue that the current practice neglecting
the human rights doctrine can be illustrated through the goals of ongoing projects in
Egypt related to water resources. In the concluding chapter I will discuss the politics that
exist behind attributing water rights and address mechanisms that need to be established
to prevent water scarcity and to deter its disastrous consequences, including threatening
people’s right to life. The conclusion of this paper will cover models to attempt to reduce
this crisis through the integration of human rights law and the development of regional
collaboration.

7

sic utere tuo rule, aka no harm rule. See Trail Smelter case where the rule was first established in
international legal doctrine. Trail Smelter case 1938-1941.
http://untreaty.un.org/cod/riaa/cases/vol_III/1905-1982.pdf (Accessed July 15th 2011).
8
See Draft resolution: The Human Right to Water and Sanitation.
http://www.blueplanetproject.net/RightToWater/UNDraftresolution-final.pdf Accessed on July 1st 2011;
General Comment 15 by CESCR E/C.12/2002/11
http://sim.law.uu.nl/SIM/CaseLaw/Gen_Com.nsf/a1053168b922584cc12568870055fbbc/40b3e2540d9d4cf
041256cd00033594f?OpenDocument Accessed on July 1st 2011.
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II.

History

In this chapter, I present a brief summary of the history of Egypt and the importance of
the Nile beginning with the British colonial era. The political history and ideologies
adopted under British colonialism are essential in understanding and establishing the
legal basis for the monopolistic arguments towards Nile water resources by Egypt to date.
In order to dive into the legal significance of the Nile with various states regarding the
question of the human right to water, we need to address the contextual and historical
aspects of the Nile’s use, and its integral and essential political and economic role in the
continuation of progress and societal sustainability in Egypt in comparison to the rest of
the regions that it runs through.

A.

Colonial Era

For centuries the Nile has been a great source of sustenance and development on the
African continent, dating all the way back to the ancient times of Egypt and other
civilizations in sub-Saharan Africa. The Nile has been a source used for sociocultural and
economic necessities throughout Egyptian history, from growing crops for economic
prosperity to a metaphysical connection to the Gods. 9 Egypt has fundamentally been
dependent on its water resources from the Nile for the purposes of agriculture and
development since the days of ancient Egypt. It is only relatively recently, in the early
20th century, that the Nile has been tamed and its flow controlled to allow such use of its
resources at such a large scale. However, it was during the period of colonialism in
Africa that the methods and mechanisms for water utilization of the Nile which reflected
the development needs of each “country” and specifically Egypt were dictated by the
ruling colonial powers through legal means. These powers established international
agreements among themselves to specify the allocation of shared local resources and
9

See Henry Habib Ayrout “Changelessness” The E gyptian Peasant pg. 1-6, 1938. The American
University in Cairo Press. (2005); Amy J. Johnson “The Rural Social Centers Project” Reconstructing
Rural E gypt: Ahmed Hussein and the History of E gyptian Development pg 47-118. The American
University in Cairo Press. (2004); Nicholas Hopkins & Reem Saad “The Region of Upper Egypt: Identity
and Change” The American University in Cairo Press. (2004).
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territories in a manner similar to the methods used in the scramble for Africa 10 among the
same colonizing powers. The Berlin Act stipulated which territory and its resources
belong to which Nation so long as: “an occupier of any such coastal possessions had also
to demonstrate that it possessed sufficient ‘authority’ there to protect existing rights, and
as the case may be, freedom of trade and of transit under the conditions agreed upon.” 11 It
was during this period that the most prominent water agreement relating to the Nile and
the rights to its water was drafted. The 1929 Nile Waters Agreement 12 was based on
factors stemming from the 1925 Nile Waters Commission13 which investigated the secure
utilization of the Nile waters.
According to the 1925 Nile Waters Commission, other than its political and strategic
importance, Egypt had limited rainfall in comparison to other Nile riparian African
countries and its irrigation systems were still in a progressive developmental phase in
relation to the growing needs and uses of the population at the time of British
colonialism. The people have had a fundamental attachment to the Nile and seen it as a
source of life which is to be respected and cherished. 14 However the degree of use and
the increasing need for it began significantly increasing, specifically with the
urbanization and industrialization Egypt had begun to undergo at the turn of the 19th
century under British rule. With the era of industrialization throughout the colonial period
in Egypt and population growth has resulted in misuse of this once appreciated and
cherished resource. The departure from the traditional appreciation for and perspective
toward our source of life has widened exponentially, towards technological advances for
energy harnessing purposes, a resource of drinking water for a growing population, and
irrigation set to be used for agricultural development.

10

See Berlin Act signed during the Berlin Conference 1885 by the European colonizing powers of Africa;
Portugal, France, Holland, Germany, Belgium, and England.
11
Article 35 of the Berlin Act. Roy Richard Grinker & Christopher B. Steiner, “Europe in Africa:
Colonization” 568- 573, Perspectives on Africa 1997. p.569
12
Pierre Crabitès, “The Nile Waters Agreement” Foreign Affairs Vol. 8, No. 1 (Oct., 1929), pp. 145-149
(article consists of 5 pages) Council on Foreign Relations
http://www.jstor.org/stable/20028752 Accessed through AUC library in Feb 2011
13
R.K. Batstone, “The Utilisation of the Nile Waters” 8 Int’l &Comp. L.Q. 523. 1959. Accessed from
Heinonline in Feb 2011.
14
John Baines “The Story of the Nile” BBC, Ancient History in Depth. Last updated 17/02/2011.
(Accessed 25/07/2011) http://www.bbc.co.uk/history/ancient/egyptians/nile_01.shtml
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The Nile Waters Agreements of 1929 was not the first or only international agreement
concerning the Nile, but is considered the most prominent one. 15 The main objectives and
purpose of the agreements established at the time assured no disruptions to the flow of
Nile water to Egypt would be made under any circumstances by other riparian countries.
It was the Nile Waters agreement however that primarily established international
agreement on Nile Water Resources, based on the exchange of notes between Britain and
Egypt that became the main legal framework concerning any and all distribution and
utilization rights to Nile water.

B.

Development of Water Resources

As is evident in the 1925 commission and the 1929 agreement, colonialism of Africa by
western states created a socioeconomic and legal rift between the traditional relationship
among the societies and their use of water or rather their perception of their “right to
water”. Whereas, initially, it was a relationship between humans and nature based on
their recognizing the resource as a gift to be grateful for and revered, the idea of
ownership and property of the Nile was introduced through development and progress.
Western consumerism and industrial development were introduced during the period of
colonization of Egypt by the British Empire, encouraging a shift in perspective of the
Nile and its utilization. The Nile was now a commodity for progress and development,
not a gift. To clarify, western consumerism and materialism did not corrupt the innocence
of the less developed states. It is more complicated than that; the development of
consumer ideology was a contributing factor in the shift of how the Nile and its resources
were to be perceived in the future. Harnessing its power was introduced and the water
from the Nile became the lifeline for development and progress in a variety of ways
specifically for Egypt, such as the building of the Great Dam in the 1950s. A lifeline for
the progress and development of a state with growing demands and output, yet the
perception of the Nile as a lifeline of the Egyptian people and well being was altered
since. The notion of responsibility, both of the state as well as all parties utilizing shared
waters, for sustainable access to Nile resources, entails that the Nile is protected to some
15

See other international agreements which preserve Egypt’s rights to Nile waters such as the Anglo Italian
Protocol of April 15, 1891, the Treaty between Great Britain and Ethiopia of May 15, 1902, and the
Agreement between Great Britain and the Congo state of May 9, 1906.
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degree for the sake of the populations living primarily from its resources and the
environment related to it. Contrarily, the Nile and its water became a commodity to
obtain and use for sustainable progress in a capitalist oriented manner for the maximum
gain applicable.

C.

Arguments during Colonialism

Many arguments were put forward for the majority of Nile water distribution to be
directed to Egypt over the years of colonization. They ranged from cultivation necessity
in an arid rain free land to higher population and relatively higher level of development.
The political agenda concerned with securing colonizers’ economic and political
interests, however, as it was understood by the British Empire and other colonizing
powers in Africa, is clearly demonstrated in the Milner Mission Report for the Empire.
The report concerning Sudan’s development strategies and its rights to Nile resources
ensures any development does not hinder Egypt’s needs: “Egypt has an indefeasible right
to an ample and assured supply of water for the land at present under cultivation and to a
fair share of any increased supply which engineering [skill may] be able to provide.” 16
It was in the British colonizing power’s best interest to obtain dominant usage of the Nile
water resources for continuous development within their empire. In the following
chapter, I focus on the situation from post colonialism onwards and the problems of water
shortages, water waste, and the effects on surrounding ecosystems at hand today.

16

From the Milner Mission Report. R.K. Batstone, “The Utilisation of the Nile Waters” 8 Int’l &Comp.
L.Q. 523. 1959. Accessed from Heinonline in Feb 2011. the Milner Mission report emphasized that Sudan
should secure its independence while safeguarding Egypt’s vital interests concerning the waters of the Nile.
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III.

Water Crisis in the Region

This chapter analyzes the current water crisis the Middle East region is facing by looking
at statistics and qualitative research studies. For a contextual perspective and to elaborate
on the situation as it relates to the case of Egypt, I will specifically discuss the Arab
region’s situation in terms of water scarcity today. This situation is characterized by
growing population demands, environmental degradation, the technology available, and
the economic capabilities of the region and, specifically, those of Egypt.
As Peter Gleick pointed out throughout his work, the functionality of water consists
primarily but not exclusively of food and energy production, modern transportation,
waste disposal, as well as being essential to health and industrial development. 17 Aside
from the growing numbers of populations, the quantity in ratio to the need of it as an
essential resource has also and continues to increase. Moreover, it’s also important to
consider the lack of other water resources in the region.
Another factor to consider, which is paramount to this specific research is that of
transboundary water resources. The resources and the crisis related to them do not belong
within a specific territory of a state but is mobile and physically shared with a number of
states and falling under their respective sovereignties. The following information
collected from the Arab Forum for Environment and Development Report demonstrates
the crisis as it relates to the collective Middle Eastern region. 18

A.

Water Issues in the Middle East

The Arab Forum for Environment and Development (AFED) has produced three annual
reports relating to the environment in the Arab region starting in 2008. In the third report
entitled “Water: Sustainable Management of a Scarce Resource,” water issues in the

17

Peter Gleick, Water and Conflict: Fresh Water Resources and International Security, 18 INT’L
SECURITY 79, 79 (1993).
18
Water: Sustainable Management of a Scarce Resource The Arab Forum for Environment and
Development report. Published with Technical Publications and Environment & Development magazine.
(Editors: Mohamed El-Ashry, Najib Saab and Bashar Zeitoon. Beirut Lebanon 2010)
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driest region of the world are covered. The report does not present an optimistic picture
for the region of the Middle East:
As early as 2015, almost all Arab countries will be below the level of severe water
scarcity at less than 500 cubic meters per capita per year; nine countries will be
below 200 cubic meters, six of which below100 cubic meters. Water flow in the
Euphrates may decrease by 30% and in the Jordan River by 80%. An average
increase in temperature of 2°C may decrease the flow in the Nile by 50%. Over
85% of fresh water is used for agriculture, with more than half wasted due to
unsustainable practices. 19
Other threats include the climate change and the limited efficiency levels of water for
human use 20 regardless of the source of water being used whether desalinized water,
underground, or surface fresh water.
By the end of this century, an estimated 25% decrease in precipitation will occur in the
region, alongside a 25% increase in evaporation rates due to climate change. 21 As a
result, traditional rain-fed agriculture is decreasing, and water reservation through
technological development and dam building is more necessary. The information
collected estimated that about 30% percent of the produced drinking water is lost through
leakage in the distribution networks. The present amount of waste in drinking water at the
production level, in water treatment plants is less than of the raw water by about 10%
including in sludge and washing processes. 22
Arabs are estimated to be 5% of the world population; however, Arab countries have
access to around 1% of the world’s renewable fresh water resources. The same countries
also have over 50% of the world’s desalination capacity 23, in spite of the high financial

19

Water: Sustainable Management of a Scarce Resource The Arab Forum for Environment and
Development report. Published with Technical Publications and Environment & Development magazine.
(Editors: Mohamed El-Ashry, Najib Saab and Bashar Zeitoon. Beirut Lebanon 2010)
20
Interview with Dr. Ahmed Moawad MSc.,PhD, Head of the Technical Sector from the Holding
Company for Water and Wastewater. Cornish El Nil, Rod El Farag, Cairo, Egypt (30th Mar. 2011).
21
Water: Sustainable Management of a Scarce Resource The Arab Forum for Environment and
Development report. Published with Technical Publications and Environment & Development magazine.
(Editors: Mohamed El-Ashry, Najib Saab and Bashar Zeitoon. Beirut Lebanon 2010)
22
Interview with Dr. Ahmed Moawad MSc.,PhD, Head of the Technical Sector from the Holding
Company for Water and Wastewater. Cornish El Nil, Rod El Farag, Cairo, Egypt (30th Mar. 2011).
23
Water: Sustainable Management of a Scarce Resource The Arab Forum for Environment and
Development report. Published with Technical Publications and Environment & Development magazine.
(Editors: Mohamed El-Ashry, Najib Saab and Bashar Zeitoon. Beirut Lebanon 2010)
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and environmental costs. According to the AFED, “current desalination capacity will be
doubled by 2016, using expensive, fully imported and polluting technologies.” 24
The report also explained that some countries, those without the Nile resources in the
region, spend expensive desalinized water techniques for the irrigation of low-value
crops, or even golf courses. Consider for example the artificial World Islands constructed
in the United Arab Emirates in the shape of the world’s countries, and all the golf
courses, grass and trees that were moved there and the amount of water required for
sustaining their elaborate existence. This is a process that explicitly illustrates the
neglectful outlook of these countries towards their most important and necessary
obligation to a clean and safe environment, as well as the states’ lack of sense of
responsibility towards basic human right to water of all people in their care.
Under the European system of human rights, the notion of what the state responsibility to
protect entails is found in current rhetoric and in the text of human rights convention.
This human rights debate instigates whether states have to protect only their own citizens,
their legal residents, all human being in their territories, or anyone anywhere in need of
their protection. 25 The notion of the obligation of the state to protect its own citizens and
legal residents would support the argument of overall cooperation in eradicating such
huge losses and waste of fresh water, as well as the protection of environment and
consequently shared transboundary resources such as water.
With limited water resources and an increasing problem of water shortages in the Middle
East, desalination is becoming a more emphasized option. After covering the potential
waste in relation to the expenses of desalination water programs, let us consider the
environmental deficiencies of the desalination process, which indirectly threaten the well
being human being and their water resources. The process results in the discharge from
desalination stations contributing to increased salinity and higher temperatures of
seawater in coastal areas. The AFED report covers the matter of sustainability of a
desalination program. The pursuance of desalination would require a better focus on the
24
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increasing demand for attempts for technological breakthroughs and a greater emphasis
on developing technology that is both more affordable with regard to the local
communities and more environmentally friendly. The report suggests that these needs
may be achieved mainly “by introducing new desalination methods using solar energy;” 26
However the report neglects to mention the expenses of solar energy research and the
technology necessary for the development and implementation of such state programs
while they involve costs that are far too high for most of these states’ budgets to be
considered as the best course of action.
This demonstrates the predominant mentality of current economically oriented pursuit of
state interest, rather than an economic approach towards essential resources and the
sustainable outcome of their use for the citizens of those states. Observing these
perspectives allows for eradicating the destructive mindset and the tendencies that rein
currently, by applying different dimensions and doctrines of studying the water shortage
crisis in the region. It is not enough to observe the economic advantages and
disadvantages of negotiations regarding the use of shared resources. We must maintain a
collective perspective in protecting such shared resources. It is should be legally
recognized that state responsibility dictates the protection of water resources for its
collective citizens under the guise of the human rights doctrine.
Another shortcoming of the situation in the Middle East and specifically in Egypt relating
to its water resources is an economic one. It is the inadequate governmental reaction to
the situation of the populations of the Arab region that seem the equivalent of putting a
band aid on a bullet wound. From an economic perspective, the Arab world still has a
high level of poverty. As a consequence, water and electric services need to be subsidized
for a portion of the impoverished population to be able to afford them. This subsidization
has a negative economic and environmental impact, in that the subsidies applied to water
and electric services do not differentiate between those who need them and those who do
not. It is subsidization relative to the product regardless of who the consumer is. Subsidy
policy is often over inclusive and, thus, easily leads to adverse side-effects despite the
good intentions towards alleviating the plight of the poorest. The objective should tackle
26
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how to create smart or targeted subsidies that go to those who need them and not to those
who will overexploit the windfall that they present to them. Artificially low prices and
heavy subsidies to water services are at the root of inefficiency, overuse, excessive
pollution, and environmental degradation. For example, “the average price charged for
water in the region is about 35% of the cost of production, and in the case of desalinized
water it is only 10%.” 27
Although the subsidies are necessary for the majority of the population to have access to
water, targeting finance alone will not address the water challenges that Egypt currently
faces. If there is no incentive for technological or engineering solutions to be found, the
effective policy, institutional, and legal reforms will not be formulated. 28 Subsidization
allows for lack of implementation in policy reform to eradicate the shortcomings of water
management.
Another contributing factor to the crisis in the region is the inefficiency of water
management. The problems plaguing water management in the region are paramount and
should be treated as such. To illustrate the lack of water management and accompanying
policies to deal with water wastewater and shortages, let us take a look at the specific
situation in Egypt. It is important to shift the dominating focus away from trying to get
more access to shared resources from other riparian states.
A core recommendation found in the AFED report is that the reduction of water losses
and enhancement of efficiency should be the primary goal, before investing large capital
into increasing supplies, or less expensive programs This means a “reorientation in
government’s role, from being focused exclusively on being a provider to that of
becoming an effective regulator and planner.” 29 Proper management of municipal and
industrial water supplies requires the introduction of water pricing schemes.

27
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In promoting the protection of access of water for the Arab population and, specifically,
for Egypt, the AFED report supports the argument that the water crisis, though serious
and multi-dimensional, can be addressed through policy and institutional reforms as well
as education, research, and public awareness campaigns. It also suggests that Arab heads
of state and governments make a strategic political decision to take up the
recommendations for reforms seriously and urgently. 30 Basically, the report proposes
reforms and potential actions. Some suggested options for sustainable water policies are
portrayed through better “water governance, management of shared water resources, the
role of laws and customary arrangements, the sustainability of desalination, constraints in
water reuse, water pricing, use of analytical tools such as remote sensing, and the
management of agricultural, municipal, and industrial water resources, among others.” 31

B.

Case study of Egypt

The following data about Egypt’s production and distribution of water and wastewater
illustrates the problems and limitations to be faced in the future. These problems include
shortages of water supply for a growing population and limited alternatives to the Nile
resources for fresh water.
To elaborate in further detail about the quality of water, I focus on differences of
standards found between international organizations and national ones. I would also like
to point out the differences that exist in the priorities adopted between international
organizations focused primarily on the quality of the water and the priorities adopted in
national institutions concerning water quality and distribution.

1. What is Wastewater?
To begin this discussion, the term wastewater needs to be clarified. Wastewater is any
water that has been adversely affected in quality by anthropogenic influence. What is
meant by anthropogenic influence includes any human activity that effects biophysical
30
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environments, biodiversity and other resources. Wastewater comprises liquid waste
discharged by domestic residences, commercial properties, industry, and/or agriculture
and can encompass a wide range of potential contaminants and concentrations. 32 In the
most common usage, it refers to the municipal wastewater that contains various
contaminants resulting from the mixing of wastewaters from different sources.

2. Water Resources in Egypt
Egypt’s total water sources are at approximately 59 Billion Cubic Meters per year
(BCM/yr). The Nile is considered the main source as 55 BCM/yr of Egypt’s water comes
from it, while the quantity of the underground water is at 2 BCM/yr, and seawater
desalination gives 0.2 BCM/yr. This is equivalent to per capita share of 700 Cubic meters
(m3/yr), which leaves Egypt below the water poverty limit accepted as standard by
international organizations, which lies at 1000m3/c/yr according to international
organizations such as the WHO, and the FAO. 33
With a population of well over 80 million people, 15% of the state’s water sources
suggest very limited access to fresh water for Egyptian citizens. While currently the total
potable water production in Egypt is 24 Mm3/day 34 approximately, by the end of 2012
the produced capacities will reach 30 Mm3/day. About 85% of the potable water
production is from surface water, and the other 15% comes from brackish water
(underground wells) and seawater desalination, while the amount of water that is
produced by desalination does not exceed 1%. 35 The desalination plants are localized on
the coastal governorates along the Mediterranean and the Red Sea. Domestic water usage
from the sources is about 9 BCM/yr 36, which represents about 15% from the water
sources available, meaning that the remaining 85%, taking into account reserves, are
meant for irrigation and development projects.
32
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3. The Holding Company for Water and Wastewater in Egypt
The Holding Company for Water and Wastewater ()ﺍﻟﺼﺤﻰ ﻭﺍﻟﺼﺮﻑ ﺍﻟﺸﺮﺏ ﻟﻤﻴﺎﻩ ﺍﻟﻘﺎﺑﻀﺔ ﺍﻟﺸﺮﻛﺔ
in Egypt has three levels of monitoring the water quality: first is done by the laboratory
in each treatment plant, a higher monitoring is carried out the central lab which exists in
each subsidiary company, moreover the holding company has established a reference
laboratory which represents the third monitoring level in the holding company.
My contact, Dr. Ahmed Moawad, in the Holding Company for water and wastewater 37
36F

assured me that samples are collected from the water treatment plants and the distribution
networks to ensure the water quality and that the total number of the collected samples
during the year 2010 reached 3.785 millions samples, 97.95% complying with World
Health Organization (WHO) standards. 38 According to the Holding Company for Water
37F

and Wastewater in Egypt, all those laboratories are equipped to universal specifications
established by the WHO Guidelines for the safe use of wastewater in 2006 39, and some
38 F

laboratories have acquired International quality certificates. I should mention, however,
that when asked what international certificate they have earned in specific, no response
was given. Furthermore, while I was studying the WHO documents relevant to
wastewater, I also came across one study published in 2006 specific to the Eastern
Mediterranean region, which demonstrates a gap in communications between the WHO
and Egypt’s national water authority.
In a WHO summary of available standards for water reuse in the Region, Egypt in the
year 2000 had no specific standards for wastewater reuse under the designated issuing
agency the Ministry of Housing, Utilities and Building Societies. I also researched the
International Standard Organization (ISO) standards for wastewater specifications and as

37
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of 2011 Egypt was still not on the participant list there either. 40 This suggests that there
exists either a miscommunication between the national authorities concerned with water
utilization and distribution, and the relevant international and intergovernmental
organizations, or the national authorities are projecting their goals for the future as
current facts.
According to the Holding Company of Water and Wastewater in Egypt, there are existing
plans to reduce any waste in both irrigation and drinking networks. Leak detection
programs are implemented in cooperation with donors and rehabilitation for the
deteriorated pipes are conducted, in order to decrease the quantity of water lost in the
networks. 41

4. Subsidies in Egypt
The second major problem likely to affect the Egyptian citizenry and the state’s priority
in capacity building is the increase of dependency on state subsidies for increasing value
in water. The government pays subsidy to cover the difference between the current actual
operation and maintenance cost, without taking into consideration the capital cost and the
price that the customers pay. The current prices range from EGP 0.23 for the first 10 m3
per month, to a maximum of EGP 0.40 per cubic meter for more than 35 m3 per month.
While currently the actual cost of production is about EGP 1 per cubic meter. 42
If the shortages of water availability increase due to international factors such as progress
and development of national projects to harness Nile resources, throughout other African
Nile situated countries, or due to environmental changes, Egypt will not be able to secure
water needs for the growing population. Egypt cannot afford to decrease the allocated 55
BCM/yr.
The fact that the heads of the national Trade Union Federation in Egypt and Sudan have
declared, two days after the previously mentioned delegates headed for Uganda, that they
40
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wish to meet with “all officials involved in the water debate and will cooperate to press
governments not to redistribute water resources” 43 reinforces the point made earlier. As
long as this dilemma is addressed as a political opportunity for certain personal political
agendas in these turbulent times and not adhered to as an opportunity to apply a new and
more effective system that promotes citizens’ human rights as a priority with regards to a
healthy environment and sustainable life standards (including the basic human right to
water), progress will never be met in the debate and more importantly in the development
of utilizing water resources from the Nile for Egypt.
An examination of the existing international law concerning states rights to
transboundary water resources and their impracticability in resolving the debate
concerning rights to water resources follows in the next chapter.

43
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IV.

International Legal Arguments

In this chapter, I list a variety of relevant international laws such as transboundary
agreements and international environmental agreements, as well as customary law
concerning shared water resources specific to Nile resources. I also look at Egypt’s
existing orientations toward international law, as it concerns transboundary agreements
and environmental law.
The established customary usage of the Nile, which leads to a certain degree of
dependency on a specific amount of water from the Nile, and the political State’s right to
the water resources of the Nile, and the actual universal human right to water resources
are discussed thoroughly in this chapter.
There are international agreements relating to water rights but not under the guise of
human rights law. These international agreements include Transboundary Water
agreements, 44 the Helsinki and Berlin International Watercourses Agreements, 45 the 1997
UN Convention on the Law of Non Navigational Use of Shared Rivers, 46 as well as the
environmental agreement resulting from the International Conference on Water and the
Environment held in Dublin In January of 1992, 47 and customary law including the
equitable utilization rule. 48
44
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A.

International Agreements

Many trans boundary water treaties have been concluded but most relate to the
navigational use of shared rivers. Non consumptive use of water is rarely a source of
tension and does not change the quantity and quality of water except for possible
pollution affecting other users. Regardless, this limited approach on the consumptive use
of water is covered in few international transboundary water treaties which provide the
means to address fully the quantity and quality issues of shared waters as well as
mechanisms to address conflict.
The two primary agreements regarding relevant mechanisms that deal with shared
watercourses are the Helsinki and Berlin International Watercourses Agreements and the
1997 UN Convention on the Law of Non Navigational Use of Shared Rivers. 49

1. Helsinki and Berlin International Watercourses Agreements
The Berlin Conference on International Watercourses specifically established state
responsibility through the implementation of water management mechanisms: 50
Basin States shall undertake recurring review at regular intervals of the
implementation of their commitments under agreements relating to waters,
including, when applicable, their implementation of joint management
mechanisms, in either event including in the review:
a. Assessment, on the basis of all information available, of the overall affects of
measures relating to the management of waters or of the aquatic environment;
b. Examination of the obligations of the States involved in a joint management
mechanism in light of the objectives for which the mechanism was established
and of the evolution of scientific and technological knowledge;
c. Promotion of appropriate responses by States involved in climate change;
d. Facilitation of the refinement of methodologies for the effective
implementation of the joint management mechanism or other agreements;
49
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50
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e. Establishment of subsidiary bodies as necessary or proper for the
implementation of the joint management mechanism or other agreements;
f. Mobilization of additional financial resources as necessary and as available for
the joint management mechanism or for other agreements;
g. Arrangement, where appropriate, for the services or cooperation of
international organizations, of intergovernmental bodies, and of nongovernmental bodies; and
h. Recommendations regarding any matters necessary or proper for the
implementation of the joint management mechanism or other agreements.
Articles 4 and 5 specify the responsibilities of the state in the mechanism process to
ensure management of the water in international watercourses through the participation
by persons and through conjunctive management. 51 The term conjunctive management
places emphasis on the idea that anyone affected by state actions towards utilization of
water resources can participate at some capacity in the decisions made regarding the
process of utilization, however what constitutes as allowed capacity is vague and broad.
It also specifies all states sharing this water resource have the right to equally participate
in a unified and comprehensive manner.
Trans boundary agreements are useful for specific cases of water management among
two or more state parties. For example, the trans boundary water treaties between the
United States and both Canada and Mexico, which “address both water quantity and
water quality issues and have led to the establishment of bi-national commissions to
oversee the management of shared waters.” 52 Expected tensions related to shared
watercourses periodically surface between the US and its neighbors; however the agreedon means exist to address conflict, if it arise, under the treaty regimes.
Other international institutions such as the United Nations and the World Bank have
emerged in recent years as the principal proponents of international cooperation on
shared watercourses. Cooperation regarding shared watercourses has been a requirement
by the World Bank for assisting countries in the management of international
watercourses through providing them with needed technical and financial support. Other
51
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organizations that promote international cooperation include the World Water Council,
the Global Water Partnership, and numerous water-related professional associations. 53

2. Rules of Equitable Utilization and No Harm
Although neglectful of the human rights aspect, existing shared watercourse agreements
has advantages in that they “call for reasonable and equitable use of shared watercourses;
requires countries not to do appreciable harm to others; establishes environmental
protection standards; call for the sharing of water-related information; and establishes
that the linkages between surface water and groundwater need to be considered.” 54
The UN Convention limits its application to underground water either tributary to, or
sharing a common terminus with, surface waters covered by the document's articles. 55
Regardless, there needs to be more development in the field that determines the equitable
utilization, 56 its parameters and overall management of internationally shared
groundwater basins.
The United Nations system has recently begun to address the international legal issues
relating to groundwater as evidenced by the resolution of the International Law
Association in 1994. 57 The resolution emphasizes that the study of the law governing the
use of groundwater should be done to formulate further legislation specific to shared
groundwater resources.
The rule of equitable utilization, which reflects the interests of state development is
emphasized in most cases. It takes precedence over the no harm rule. The ruling on the
53
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Danube River Case - Hungary v. Slovakia 58 in 1997 by the International Court of Justice
best demonstrates this fact. The Court's opinion refers twice to the rule of equitable
utilization. Although Hungary based its pleadings on the rule of no harm, 59 also known as
sic utere tuo ut alienum non laedas, the Court neglected the no-harm rule entirely, thus
proving that the rule of equitable utilization is primary, and that “avoidance of harm is to
be considered only in analyzing whether a particular use or pattern of use is equitable.” 60
The normal rhetoric pertaining to the shared watercourses focuses on state rights. This
completely ignores the human right to water perspective further and highlights the
traditional and conventionally accepted norm of state utilization of water resources for
the pursuit of development and state interests.
It also brings up the question concerning the implementation of the preservation and the
environmental standards relating to the transboundary resources. Clearly, the level of
consumption by a specific state is important. However the relative lack of priority in the
appropriation of certain standards of water and the eradication of environmental
degradation needs to be focused on more in international agreements. A look into
whichever process used for the utilization of shared water resources – such as
desalination of sea water, or underground water, or water reserves of the Nile - is just as
key as its distribution. State responsibility should include the processes and standards of
the utilization of transboundary resources for the purpose of the collective protection of
these resources, water or otherwise under international environmental law for its citizens.
Taking the process of desalination for example, Höpner and Lattemann highlighted the
degradation of the environment through the process:

58
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Despite the many benefits the technology has to offer, concerns rise over potential
negative impacts on the environment. Key issues are the concentrate and chemical
discharges to the marine environment, the emissions of air pollutants and the
energy demand of the processes. To safeguard a sustainable use of desalination
technology, the impacts of each major desalination project should be investigated
and mitigated by means of a project- and location-specific environmental impact
assessment (EIA) study, while the benefits and impacts of different water supply
options should be balanced on the scale of regional management plans. 61
The work of Lattemann and Höpner also consider the environmental impact within a
contextual framework that reiterates the importance of analyzing the overall output of the
relatively best form of water resource utilization while including a “project – and
location- specific environmental impact assessment study.” 62
There are increasing dialogues, both in intensity and in quantity about water agreements
throughout the international legal arena due to the fact that there are 260 river basins in
the world. With the world’s increasing water scarcity in quality and quantity, this makes
this shared major source of life for all human beings international in scope, since most of
these water resources can affect other nations and their respective resources. These river
basins “represent nearly half the world's total land surface and a significant share of the
world's available supply of fresh water.” 63 The same can be said about the environmental
hazards that effect the other nation’s interests and well being. The case of Japan’s recent
tragic earthquake and the resulting countermeasures taken by the Japanese government
concerning the nuclear plant malfunction is a good example of both water and
environmental hazards for other nations. In the beginning of April 2011, following the
nuclear plant crisis, approximately 11,500 tons of radioactive water, which had
accumulated in the waste facility and drainage, were dumped into the sea. “Tokyo
Electric Power Co. began dumping water tainted with low levels of radioactivity into the
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Pacific Ocean on Monday night so that a central waste facility could be used to store
more dangerously radioactive water, officials said.” 64 The point to make here is that there
is not enough importance being placed on the protection of all potential water resources
for human beings, and definitely no legal accountability or enforcements mechanisms for
such damages to shared resources. The damage done by dumping such toxic water in the
sea can and will affect both people who are implementing desalination programs and
environmental well being of eco systems. It is all part of the same ecosystem, rainfall
system, and so on. As such Japan’s action can be seen as contradicting the no harm rule
under environmental law.
Under international law there has already been legal precedents in environmental
protection and state protection of resources through the sic utere tuo 65 rule first
established in the Trail Smelter case of 1938. The environmental protection is not
associated with the perspective of human rights but the preservation of state interest.
However, perhaps the institutionalizing of human rights doctrine will allow for more
cooperation among state responsibility for implementing effective policy to secure future
generations with their natural human right to fresh water, rather than a politically oriented
negotiation between states.
For a look, pertaining to the no harm rule, into the environmental degradation caused by
the utilization of shared water resources, guiding principles have been adopted by the
international community. In January of 1992, the International Conference on Water and
the Environment, held in Dublin, Ireland, recommended the adoption of four guiding
principles in the assessment, development, and management of fresh-water resources.
The four principles included the notion that the “effective management of water resources
demands a holistic approach linking social and economic development with protection of
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natural ecosystems.” 66 It also emphasized that “water development and management
should be based on a participatory approach at all levels [and that] Water has an
economic value in all its competing uses and should be recognized as an economic
good.” 67

B. Shortcomings of International Agreements
International agreements and conventions pertaining to the preservation of the
environment, the utilization of shared transboundary resources have been increasingly
established but they do have their shortcomings that need to be addressed.
In addition to the general absence of effective Trans boundary water treaties 68 to deal
with the tension concerning rights to the Nile and the rights of the riparian states, the
development of comprehensive and well-accepted international water laws, broadly
covering international watercourses, has also proven problematic. The recent
implementation of a number of treaties, protocols, and conventions on international
watercourses is indicative that there is support for legal arrangements to enhance
cooperation throughout the international community. However the vagueness and
generalization in the texts drafted in relation to those international shared water resources
conventions, treaties, and protocols leaves room for politics and economics to play a
decisive role in the outcome of any conflict that arises. Moreover, the absence of a strong
and agreed upon international authority and enforcement mechanism with regard to
international water law makes the enforceability of the conventions, protocols, and
treaties problematic.
There are a number of reasons why the International Court of Justice (ICJ) falls short in
the implementation of international water law. It has no enforcement mechanism of the
international law rules on fresh water utilization as they exist. The only parties that can
take their claims to the ICJ are state parties, and therefore any complaints by other forms
66
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of parties cannot bring their claims to the court. Finally, in most cases, the information
regarding water standards are either inaccurate or are unavailable. 69 Without the relevant
and accurate information, it is difficult to pursue legal resolutions at the ICJ.

1. United Nations (UN) Convention on the Non-Navigational Uses of
International Watercourses
The primary example of the international community’s interest in implementing legal
mechanisms to deal with the managerial issue of shared water resources was the adoption
in May 1997 of a United Nations (UN) Convention on the Non-Navigational Uses of
International Watercourses. 70 The convention demonstrates the difficulty in reconciling
legal and hydrological intricacies. The principles of the 1997 UN Convention promote
possible methods of cooperation including “responsibility for cooperation and joint
management, they also institutionalize the inherent upstream/downstream conflict by
calling for both ‘equitable use’ and an ‘obligation not to cause appreciable harm’.” 71
The no harm rule is very broad and can be adopted in the argument of any riparian state.
This can also be seen in established international case law. As mentioned earlier the ICJ
abandoned it in the Gabcikovo Nagymaros case 72; there are other legal priorities such as
the rule of equitable utilization and/or other previously established relevant treaties and
agreements that take precedent over the no harm rule.
Contradictorily, Egypt has succeeded in exploiting its greater political importance to
block international financing of Ethiopian dams and related work using the no harm rule.
As part of its diplomatic program, Egypt has actively promoted legal arguments,
particularly the so-called no-harm rule. Under this principle, Egypt argues that any
extensive development or dam building in Ethiopia that may affect the traditional flow of
the Nile to Egypt is, in fact, a threat to the state, its development, and its population.
69
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Ethiopia recently filled out a loan application for a small-scale irrigation project, and
Egypt did not object, suggesting that an agreement between the two nations regarding
development of the Nile can be established so long as Egypt’s national interests are not
threatened. 73

2. Stateless Groups excluded from these Agreements
Another shortcoming of international agreements relating to shared water resources and
access to fresh water is that international law is mainly concerned with responsibilities of
states toward these resources and the right of these states to them. This excludes certain
groups that are not recognized as a state under international law, 74 such as the Palestinian
population, or Kurds in Kurdistan, or other minorities not defined by full and formal
statehood. Theoretically, these groups would not be included in the formulation of such
international agreements and protocols pertaining to state rights and obligations to shared
water resources, and would not have the same rights to bring claims forward and
complaints to the ICJ.

C.

Customary Law

Since there are limited post colonial international agreements among riparian states
regarding shared Nile water resources, customary law can play a more pivotal role in the
legal debates concerning the rights to shared Nile water resources.
There has been a heated debate about the legality of agreements such as the 1929
Agreement pertaining to shared Nile water, dating back to the colonial era. Perhaps, for
the sake of addressing all possible arguments, the need for and the dependency on the
resources as a result of the use of the Nile should be considered within the legal rhetoric
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put forth by all state parties involved in this current crisis, and their arguments pertaining
to their traditional rights to the Nile should be analyzed.
If international agreements are lacking, customary international law plays an effective
role. Customary international law arises from the practices of states when those practices
are undertaken out of a sense of legal obligation or opinio juris. 75 Although high
authorities like international tribunals have based numerous decisions on customary law
the resulting law is highly decentralized and institutionally undeveloped nationally, as
well as with regard to enforcement mechanisms, but it reflects the previously accepted
legal norms within a specific space and time, that is the colonial era. This is useful when
there is no written agreement between states.
Finding the appropriate international norm in practice is fairly straight forward. Relevant
practices can be found in a consistent set of international bilateral and regional
agreements, in votes at international assemblies, in decisions by international courts or
international arbitrators, or in the unilateral acts of states. 76 For the discussion here, the
unilateral acts of nations concerning the use of Nile resources can be assessed to establish
customary international law. Proving that certain practices arise from a sense of legal
obligation, as well as political norms which are not part of the doctrine of custom
International law, rather than from mere expedience is more difficult. As a result,
international decision makers may turn to the writings of well-respected scholars of
international law. According to the International Law doctrine, customary international
law is valid and binding. However, in this case, customary international law is not
enough within the legal framework, when power dynamics and politics have been overly
influential factors in what became customary law during colonization. Such customary
law established during the colonial era has understandably been morally challenged by
the formerly colonized states in the post-colonial period. The norms or traditional
practices were gradually established through the colonial agreements and practices
adopted in the early 20th century throughout Africa, including north and sub Saharan
Africa.
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The challenge is whether these colonialism-based norms should retain their validity. As
an example, for the international agreements on issues concerning post colonial
independent states, the moral answer is no. At least according to representatives of the
governments of other riparian states other than Egypt, who wish to argue that the
agreement was drafted and signed by someone else in the place of a legitimate Egyptian
government. Of course Egypt’s rebuttal is that there was an Egyptian local government at
the time of the agreement, as well as the traditional limitless use of access to Nile
traditionally that Egypt has enjoyed for thousands of years and therefore colonial
influence is irrelevant. Therefore the agreement should stand just as the mentality of
traditional dominant use of Nile water resource has been sustained.
The patterns or norms adopted and followed by such agreements have been supportive of
Egypt’s legal arguments in two ways. The first concerns the no harm rule discussed
earlier, in that Egypt’s needs of the Nile resources pertaining to its national demands
must be secured and maintained. The second pertains to customary law in the case of
Egypt’s claim for its traditionally dominant use of water resource from the Nile. The
repudiation of the validity of these agreements and customary law relating back to the
colonial era is, however legitimate, still only an argument; it is very hard for a norm to
lose its customary law status once it has been established as such, even if during a
historical era that contained many injustices -- as all historical eras, as well as the present,
do.
On the one hand, one can question whether this argument has any legal effect in relation
to the established customary law. While on the other hand, there is the argument that the
customary law of the colonial era does not carry its legal weight any longer because there
are new, more legitimate legal principles, including the no harm rule and the rule of
equitable utilization, which should take priority. With international agreements and
conventions, customary law is not the primary approach usually pursued in international
legal disputes. These legitimate legal principles emanate from international agreements
such as those that can be derived from the international agreements and case law
mentioned earlier in this chapter as well as proposed drafts for international agreements
and resolutions in the future.
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D. Legal Issues through the Perspective of Human Rights Law
Traditionally, there are no specific documents referring to water as an enforceable
human right. However, since 1948 it has become possible to argue that water is in fact a
fundamental human right derived from the right to life, the right to health, and even from
the right to a clean environment. 77 The two fundamental human rights added with the
third generation collective right to a clean environment presuppose clean and sustainable
water as a necessity. They exist in the articles 3 and 25 of Universal Declaration of
Human Rights. More recently, there have been authoritative statements regarding the
human right to water specifically and the relevant standard of this water in international
documents such as the General Comment No. 15 adopted by the Committee on
Economic, Social and Cultural Rights in November 2002, and Resolution 64/292 adopted
on 28 July 2010 at the UN General Assembly (UNGA). 78
While General Comment 15 merely acknowledges that water is a human right, the latest
resolution by the UNGA in July of 2010 explicitly “calls upon States and international
organizations to provide financial resources, help capacity-building and technology
transfer to help countries, in particular developing countries, to provide safe, clean,
accessible and affordable drinking water and sanitation for all.” 79
Although there have been legal precedence relating to the right to water as well as the
right to a clean environment under the umbrella of the right to life and/or the right to fair
standard of living within the Universal Declaration of Human Rights, 80 there exists no
legally binding universal framework that covers the right to all water resources. The
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Covenant of Economic, Social and Cultural Rights (CESCR) as well as the Covenant of
Civil and Political rights (CCPR) argue indirectly the human right to water. The
Covenant of Political and Civil rights states in two separate articles: “Every human being
has the inherent right to life. This right shall be protected by law. No one shall be
arbitrarily deprived of his life.” 81 The second article that indirectly includes the human
right to water is more focused on children: “Every child shall have, without any
discrimination as to race, color, sex, language, religion, national or social origin, property
or birth, the right to such measures of protection as are required by his status as a minor,
on the part of his family, society and the State.” 82
However, McCaffrey and Gleick argue that although the concept of the human right to
water is usually considered mainly within the ESC conventions and doctrine, being a
basic need of sustenance and fundamentally a right to life, it can be a vital human need
that is “more fundamental than the kinds of due process protections that are enshrined in
the civil and political Covenant.” 83 Accordingly, while the language in the text of the
CESCR does not highlight the human right to water verbatim, it does support the basic
need of sustenance under article 11, 84 and right to life through health related aspects
under article 12 85 in a more explicit manner than in the CCPR.
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There are more recent texts and conventions within international law pertaining to shared
water resources. More of such texts are being drafted than ever before. The difficulty
these texts face is the lack of universal agreement on the drafted texts and the political
lobbying relating to water. When negotiating water rights and the human right to water,
the legality of the state’s rights coincides with the political interest of states. The
perspective of the human right to water or clean water of the citizens in these states is not
the primary focus of these political negotiations. 86
Under recent and current circumstances pertaining to Nile water utilization among
riparian states, the neglect of a human rights perspective is clear in the negotiations and
dialogues among state representatives.
With the scarcity of water and growing populations and pollution levels, there are
growing pressures that spark conflict over water resources.
The recent political row between Egypt and other riparian nations concerning the right to
Nile water is one example that makes it essential to approach the shortcomings of the
human rights to water doctrine involved in such a fundamental water crisis. There has
been emphasis and rhetoric about the political standing of such rows, however, an
assertion of the human rights perspective has been lacking. Perhaps within a legal
framework that acknowledges the human right of the people to such a basic and
necessary resource that is the basis for the right to life, the results could be more
encouraging. It would seem so based on the UN Conventions pertaining to human rights
law as well as the general comments and drafts resolution in progress concerning the
human right to water. 87 The rule of equitable utilization claimed by all riparian states and
(d) The creation of conditions which would assure to all medical service and medical attention in the event
of sickness http://www2.ohchr.org/english/law/cescr.htm
86
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discussed in chapter four in relation to the political debate among riparian states, is part
of contemporary international law and reflected in the many treaties based on the
concept. 88
The rule of equitable utilization is based on three principles:
The concept that an international drainage basin is a coherent legal and
managerial unit, embodies a theory of restricted sovereignty under which each
nation recognizes the right of all riparian nations to use water from a common
source and the obligation to manage their uses so as not to interfere unreasonably
with like uses in other riparian nations. 89
A collective goal of securing the human right to water could benefit all relevant parties in
establishing national policies to enforce these principles of equitable utilization of shared
water resources. While acknowledging the concept of equitable utilization on its own for
each riparian state individually may be problematic and limiting in finding an agreement
upon resolution among them. What is considered an "equitable" share of the waters of an
international water basin is a complex assessment. The amount required for an equitable
share often varies. There are arguments suggesting that "equitable" sharing must mean
equal sharing. Yet, while equal access is guaranteed, equal shares are not part of the
concept of equitable utilization. There are a set of standards addressed in the UN
Convention regarding what factors of equitable standards should be considered;
The geographic, hydrographic, hydrologic, climatic, ecological, and other factors of
a natural character; The social and economic needs of the watercourse nations
concerned; The effects of the use or uses of the watercourse in one watercourse
nation on other watercourse nations; The existing and potential uses of the
watercourse; The conservation, protection, development and economy of use of the
water resources of the watercourse and the costs of measures taken to that effect;
General Comment 15 by CESCR E/C.12/2002/11
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and The availability of alternatives, or corresponding value, to a particular planned
or existing use. 90
To clarify, the rule of equitable utilization is claimed by most riparian states, yet in
practice and as evident in attempts to resolving current conflicts among the riparian
states, this principle is increasingly supported by recent custom internationally, although
regimes, such as the distribution of Nile resources, from the colonial period still remain.
Every interested state party would generally agree with the rule of equitable utilization.
However, when there is a dispute, the rule of equitable utilization is simply too general
and too vague to be applied without the interested parties asserting certain details for their
respective claims which aim to promote their own interests and rendering the obligation
of fairness unclear.
Another element to appreciate in resolving disputes over shared water resources is not
merely the legal outcome of certain treaties to deal with a conflict situation but contextual
political and economic factors and the power to obtain sustainable state interest. There
have been treaties drafted in response to conflicts over shared water 91 and these also
included the degree of need along with legal doctrines; these needs have been
incorporated into the equitable utilization assessment and thus the legal decision making.
However, like the 1997 UN Convention, the rule of equitable utilization is no more
developed than the vague notion that each nation is entitled to a "reasonable share" of the
water. What is considered a reasonable share is based on aspects such as the risks posed
by climate change, population growth, pollution, and times of war, which will have to be
assessed on a case by case basis. All these aspects are difficult to define in any objective
or general terms when drafting a universal international convention and, therefore, they
will always entail subjective assessments as the basis for establishing the legal standards.
Vagueness or subjectivity of assessment of the leading principle does not mean that the
1997 UN Convention is rendered completely useless as demonstrated by case law
referring specifically to it. The agreement embraces several principles that have become
the guiding force in managing international watercourses and an important tool in
90
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resolving water conflicts. The principles found in the convention demonstrate some
selected historical patterns of use, although occasionally some other, more or less,
objective measure of need is advanced. Need can be argued on the basis of such factors
as population, geographic area, arable land. 92 It means that although custom and practices
are taken into consideration, it is the current findings relating to specific factors of a
certain situation and a place that take precedence in deciding the feasibility of a claim.
One application of the rule of equitable utilization in a treaty is found in Article 5 of the
United Nations Convention on the Non-Navigational Uses of International Watercourses
(UN Convention) by the UNGA. The text requires “watercourse nations to utilize an
international watercourse in an equitable and reasonable manner with a view to attaining
optimal and sustainable utilization and benefits consistent with adequate protection of the
watercourse.” 93 Article 5 also provides that “watercourse nations shall participate in the
use, development, and protection of an international watercourse in an equitable and
reasonable manner.” 94 The idea is that the participants will simultaneously have the right
to utilize the watercourse and the duty to cooperate in its protection and development.
The UN Convention also utilizes the principle of the no-harm rule, under Article 7.
Initially, there was controversy about the text because Article 7 contained the potential to
contradict the previously mentioned Article 5. Instead of eliminating the no harm rule
entirely, a compromise was made in the final version of the draft, clarifying that the “"noharm rule" 95 is subordinate to the rule of equitable utilization. Article 7 requires
watercourse states, in utilizing an international watercourse, “to take all ‘appropriate
measures’ to prevent the causing of significant harm to other watercourse nations.” 96 If
significant harm occurs to another watercourse nation, the state whose use causes such
harm must, “in the absence of agreement for the use, take all appropriate measures,
92
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having due regard for the provisions of Articles 5 and 6 - equitable utilization - in
consultation with the affected nation, to eliminate or mitigate the harm and, where
appropriate, to discuss the question of compensation.” 97
Not to belittle the dominance of international legal opinion, the issue of water scarcity
covers a number of factors however outside the human rights realm that need to be
considered in a contextual analysis of the international issue, including the political
sphere in which the issue exists and the interactions within, as well as the actual
capabilities of certain states to implement policies. Further research into the matter
demonstrating the dimensions of economics, politics, and social needs and histories are of
great importance in addressing which approach is plausible and thus should take
precedent. Who has more right to a shared resource? This question does not regard
merely the legal aspect but also encompasses economic, political, and socio-cultural
aspects, which are paramount in the formulation of norms. Perhaps the incorporation of
socioeconomic and cultural factors in the analysis of watercourse law and the attempt of
the drafters to make the legal framework include those factors as part of the legal
decision making is more plausible through regional legal systems. Reconciling these
contextual factors within a universal human rights law framework is more difficult.
Using a universal human rights approach, which should take precedence: the universal
law which might be too general to encompass what is actually needed in specific cases or
the contextual factors? As mentioned before, I believe that the answer to these questions
can be established through cooperation and collaboration between the relevant states with
the help of expert groups specializing in environment, managerial administration, and
law. Depending on each situation, the priority of contextual factors and consequently
human rights law will be addressed relevantly. This dialogue and the critique of each
state’s needs and capabilities to carry its responsibility for the protection of human rights
will lead to better outcomes. Practically oriented resolutions addressing the specific
shortcomings of each case would address a spectrum of fields, including human rights
law, public law, as well as essential contextual needs and realities of the state parties
mentioned earlier. Meanwhile, political and economic state interests under threat must
97
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also be addressed but not as the primary or only priority. The notion that the state is
required to uphold its responsibilities to its constituents should be prioritized under the
guise of the citizens’ human rights, since this water crisis among riparian states would
directly affect their life, health, environment, and standard of living.
Perhaps the rapidly growing population in Egypt is more radical than the populations of
the other riparian states because there are more development projects using Nile
resources needed throughout Egypt to sustain them although there is less annual rainfall
in Egypt compared to other riparian states. Nonetheless, the demand to keep the current
levels of shared water resources or to acquire even more without policy reforms, to
eradicate the negative and unsustainable utilization and distribution of Nile water, since it
is their human right for such basic necessities, why should the demand be adhered to
politically? As the situation stands currently with Egypt’s utilization and waste of Nile
resources, maintaining the same amount of consumption with the same levels of waste,
neglect and pollution that occurs in the processes of collection, distribution and
consumption of fresh water is harmful. The same water will still be lost or contaminated,
the same shortages will remain, and the same people will continue to suffer if not more
with the population growth. It would be harmful for Egypt’s own future, as well as unfair
to other riparian states that may be able to develop less harmful development programs in
order to access and exercise to their human right to water.
In the next chapter I cover more specifically the rhetoric and doctrines being promoted by
the riparian states and academics to deal with the water crisis in the region. I look into
current political discussions, strategies for water utilization in Egypt, international
funding for the development of water related projects and riparian states claims in an
effort to better analyze the situation and offer effective resolutions.
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V. Current Dialogues in Dealing with Water Shortages
There are a number of different discussions taking place among the riparian states, within
international organizations such as USAID, and in academia about the water crisis. This
chapter discusses a number of arguments and shows how the dialogue that currently is
taking place in the political spheres does not include the human rights perspective. I will
also illustrate how certain practices toward water resource utilization in the past few
decades mirror the economics and development oriented approach to water utilization
rather than any consideration for the human right to water.
The publicized debates among riparian states do suggest potential and movement in the
right direction in eradicating the water crisis, particularly after the Revolution of January
25th 2011 in Egypt. However, so far it’s only been in the form of networking and political
oriented discussions. Political dialogues about better relations among riparian states and
the promotion of development programs to best utilize shared Nile resources have been in
the public limelight. Unfortunately, in practice, no real collaboration among riparian
states and Egypt has occurred. The consideration of the states responsibility to its
citizens under the human right to water is non-existent in these discussions or the policies
promised to follow, as will be discussed below.

A. Strategies for Water Sources Utilization in Egypt
There are various approaches to addressing the water issues Egypt is facing. These
include regional cooperation and managerial mechanisms of Nile water, development of
utilization technology through urban planning, various other water resources in Egypt
other than the Nile, among others. There have been attempts at addressing the Nile water
issue by Egyptian authorities in recent months.
There have been recent efforts in political dialogues with riparian states to establish
agreements on development projects related to the utilization of shared water resources.
Prime Minister Essam Sharaf and his administration, who came to power after the
revolution of January 25th have made efforts reflecting their realization of the concept of
human right to water. These efforts include the approving and agreeing to participate in
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the construction of the Renaissance dam in Ethiopia. The administration has made it clear
that they wish Egypt to “link its economic development to that of Ethiopia, in order to
avoid unilateral projects that would harm the interests of either country.” 98 One example
of such cooperation, which can maximize utilization without ignoring the consideration
for the scarcity of the resources shared between the two states, is “an agreement reached
by which Egypt and Sudan will buy electricity from Ethiopia’s power station in
Mendaya.” 99 Although this is one step in a positive direction, there is still no talk of a
standardized and collaborative system to secure water cleanliness, and environmental
protection. Also, there have not been domestic programs for analysis in decreasing water
waste through more effective distribution and preservation in Egypt. These serious issues
must be addressed through a managerial mechanism of the essential shared resource of
water, and national policies dealing with water quality should be instigated and
publicized.
On April 4th 2011, a delegation of 35 prominent Egyptians visited Ugandan president
Yoweri Museveni and other officials, in a mission coordinated by Mostafa Al Gendi the
assistant to the Wafd party president to discuss issues concerning Nile water
distribution.100 There was a contradiction in the purpose of their visit by El Gendi. He
stated that theirs was a “call to the preservation of Egypt’s historical water rights and a
fresh start to the relationship between the two countries following Egypt’s revolution.” 101
Two points must be established concerning that statement. The first is that the previous
notion of preserving Egypt’s history of water rights in itself threatens the development of
water utilizing projects in other riparian states since the historical water rights of Egypt’s
monopolized the utilization of Nile reserves. The second notion is that the mentality of
“who gets how much” overshadows the more important point that everyone in every
98
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riparian state has the human right to a healthy and secure water source. As such the more
important strategy for approaching the matter requires a closer look at what an efficient
managerial system based in every riparian state would entail and could potentially
achieve. Such a system managing the utilization and distribution processes of Nile water
resources would be necessary to allow for all to have a sustainable access to the Nile and
its resources.
According to the deputy director of the Water Holding Company, Dr. Ahmed
Moawad, 102 in a meeting concerned with the development of the Urban Planning
Authority on June 14th 2011, a strategy was suggested in a presentation at the National
Committee for Infrastructure. The main sources for water supply in Egypt were analyzed
in search of the best utilization of water resources in the future. Of course the Nile River
was established as the main source used across Egypt, however the underground
reservoirs, the seasonal rain, and desalination of sea water were also considered as
agreeable options of water resources.
The underground reservoirs were found to be a limited option because depending on the
depth, the costs of extraction were indicative of whether its utilization would be more
affordable than the utilization of Nile water. Another factor considered in the utilization
of underground reservoirs is the location, for example, in some desert areas access to
water is difficult. With fresh surface water becoming scarcer in the Middle East and
North Africa, groundwater has emerged as a critical transnational resource.
Although groundwater and desalination are beginning to be considered as alternative
options to the utilization of Nile water, there are still shortcomings in their utilization.
Groundwater comprises about 97 percent of the world's fresh water, not including the
polar ice caps and glaciers. However, groundwater and the rights to it have received even
less international attention than that of shared surface waters. The option of seasonal rain
is available only in dispersed areas of Sinai and the North coast of Egypt. It is only
utilized in limited areas and the duration, and quantity of rain does not justify specific
projects to store this water.
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Furthermore desalination of sea water currently exists in small desalination stations that
have been constructed by developers of the new compounds and resorts on the North
coast and on the Red sea. There is a more recent movement toward big projects, in which
desalination of sea water is now considered by the government for urban planning and
building mid-size cities in the vicinity of these coastal areas. One problem is the funding
of the building of these stations. Another economic hurdle is the price of the final
product. A cubic meter of drinking water is sold at present to the end user for about 0.7
EGP, drinking water generated from sea water desalination costs about 5 to 6 LE 103. The
deputy director Dr. Moawad came up with a suggestion to decrease such high prices by
building the desalination stations next to and together with a power station where the
generated energy could be used to diminish the cost of the desalination process. In such a
plan, the price of one cubic meter of generated drinking water goes down almost a half.
However, no actual initiative has been established to implement such a plan 104.
Instead the Egyptian government has somewhat of a general incentive in its strategy for
urban planning for the next few years with a very limited implementation plan. Included
are the ideas to maximize the use of desalinated water near the coast, and to increase the
use of underground reservoirs for the new Corridor of Development west of the Nile and
through the Wady al Guadyd Oasis all the way to Toshka.
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The government is also adopting plans to optimize the distribution networks to reduce the
waste in the present infrastructure. Unfortunately, these plans are hindered mainly due to
the lack of availability of funds. Funding is also needed for accurate measurements of the
amount and locations of the waste in the existing infrastructure, as well as for the
maintenance to follow, and the substitution of the damaged segments.
Another revelation at the same Urban Planning Authority meeting was the need for better
utilization of the irrigation water. This revelation represents the main factor of unoptimized use. To eradicate this problem, the Egyptian government hopes to introduce
new plans for the reuse of drain water in irrigation and in installing new projects for drain
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water processing. In spite of the benefits, the government pointed out that the main
obstacle delaying these plans is the lack of funding resources.

B. USAID Funded Projects
To further elaborate on the issue of funding for such reform and new projects, looking at
assistance from USAID in the field of potable water and sanitation, it becomes clear how
limited resources do not begin to eradicate the water crisis in Egypt. USAID has
attempted a number of projects in the country, yet the outcome of these projects is
nothing in comparison to the sustainable resolutions required throughout the country:
Invested nearly $4.4 billion in potable water and sanitation in Egypt since 1979,
helping to bring about a significant expansion of services and important sector
reforms. New and upgraded facilities funded by USAID have contributed to
improvements in the health and living conditions of close to 25 million Egyptians
living in Cairo, Alexandria, Port Said, Ismailia, Suez, Fayoum, Beni Suef, Minia,
Luxor, Aswan, and Mansoura 106
According to their official website, USAID has shifted its focus from primarily large
capital investments in major urban areas to more rural small investment oriented plans of
development through broader sector reform. 107 Although specific authorities and
implementation processes are not mentioned in the projects listed, according to USAID,
they are currently supporting the relevant sector by assisting responsible authorities to:
Implement policy, legal and regulatory changes, including a new water law,
which build on major reforms that began in 2004 with the creation of a regulatory
agency and holding company; Help regional water and sanitation companies and
their parent holding company to improve operating and financial performance;
Encourage private sector participation at all levels; and construct and/or upgrade
water and wastewater facilities in underserved cities and rural areas using
appropriate technology and local contractors 108
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USAID also declared that it helps the Holding Company for Water and Wastewater, as
well as regional water and wastewater companies “to increase their financial and
commercial viability, plan capital investments, apply modern management systems, and
develop their human resource capacity.” 109 However, the shortage of water due to bad
infrastructure and policy is ample through the region. If USAID truly supports the
“Egyptian Water Regulatory Agency’s initiatives to improve and regulate service and
involve the private sector in financing and operating sector infrastructure,” 110 then how
do they account for the approximately 30% of water that is lost during the utilization and
distribution processes?
Projects supported by USAID should be acknowledged as effective infrastructural
development, but, unfortunately, these projects are limited in that they do not take into
consideration environmental and human rights aspects. USAID’s primary focus is on
sector reform. From an economic and technical capacity perspective toward these
projects, there is “still a need for selective investment in rural areas, where rural residents
suffer from unreliable and sometimes low quality potable water service as well as a lack
of wastewater connections and treatment.” 111 Their efforts are aimed at decreasing costs
by “funding low-cost slow-sand filter water treatment plants” instead of using
conventional technologies, and high quality wastewater collection systems and treatment
plants. This economic approach is focused on the maximum utilization for the least cost
within the context of the Egyptian population and the budget limitations. However, the
lack of transparency towards these shortcomings and the lack of campaigning against
environmental degradation, as is evident through current government policy and as
reflected through the population’s environmental neglect, is appalling. Unfortunately,
there are limited attempts to implement public awareness or stimulate dialogues about the
water crisis issue in Egypt, or the shortcomings of the current fresh water infrastructure
that exists throughout the country.
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Nevertheless, I found approximately 28 projects published on the USAID website at
various locations including: “Fayoum, where improvements in the quality of water in
Lake Quarun is a high priority for local tourism development, Beni Suef, Minya, Assiut,
Sohag, Dakahliya, and Luxor, where service is being expanded for local residents and the
millions of tourists who visit Egyptian antiquities each year.” 112
Three projects were inaugurated in March of 2010 for the residents of the Minya
governorate in Egypt. The Minya Water Projects Inauguration had $7.5 million in
funding from USAID and resulted in serving approximately 155,000 residents of Minya.
According to the USAID/Egypt Mission Director, Dr. Hilda Arellano, the output of these
projects were a “new wastewater collection system in Abeyouha village in Minya’s Abou
Korkas Province, a new water treatment plant in Bertebat village in Minya’s Maghagha
Province; and a new water treatment plant in El Ashraf village in Minya Province.” 113
Although these projects show promise through taking into consideration the well being of
the citizens with regard to their rights to accessible clean water and a healthier
environment of their ecosystem, the number of people that these small projects target are
in the thousands in a country where over 80 million exist. These projects are limited in
the number of people they help, and do the bare minimum as a short term solution. State
policies need to be reformed to include a more long term and state accountable plan for
the utilization and distribution of fresh water both in quality and quantity for the Egyptian
population’s well being.
One of the new wastewater collection systems only “benefits up to 15,000 residents by
reducing Abeyouha’s dependence on septic tanks, which often lead to exposure to
untreated septic waste and contamination of groundwater.” 114 Similarly, the new
treatment plants serve up to 140,000 residents in 12 villages. It seems hopeless if these
projects, where a total of $98 million was contributed for water and wastewater utility in
Minya governorate since 1982, are the best outcome to date concerning attempts to
develop fresh water systems throughout Egypt. A collaboration between the USAID, the
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Water and Wastewater Holding Company, the Minya Water and Wastewater Company
and local consultants and contractors, can produce limited positive outcomes with regard
to environment and the level of water pollution. Perhaps too much focus on spending for
building new systems in specific rural areas using foreign aid, rather than formulating
long term national and local policies to eradicate the limitations of current water
infrastructure throughout the entire country is the problem. Although essential to people
living in those specific rural areas, it is not enough when considering the human right to
fresh clean water for the Egyptian people. Capacity building and innovative technology
in rural areas since 1982 will not suffice at the rate of environmental degradation,
population growth, health deficiencies and malnutrition. Not to mention, the potential
shortages and decrease of water supply due to further development in other riparian
states, as well as limited funding for the development of desalination projects which
remain a growing concern. In spite of these hopeful steps, realistically foreign aid
projects seem useless in the sense of practicability on the large scale of Egypt’s water
shortage crisis and environmental degradation. It is also doubtful that the funding needs
will ever catch up with the rate of growth of the needs in Egypt, with the lack of policies
to back up sufficient development and address current water system deficiencies.

C. Riparian States Claims
All riparian states have agreed that they all have a claim to the water of the Nile. The
debate is concerned the amount of utilization per state and how that can affect other
states’ claims to the Nile River’s resources.
The difference among these states lies in their geographical location as well as their
capabilities in using the Nile resources available to them. The upstream riparian states
have a number of arguments pertaining to their right to the Nile water:
[They] initially base their claims on absolute territorial sovereignty, typically
claiming the right to do whatever they choose with the water regardless of its
effect on other riparian nations, [meanwhile] downstream nations, on the other
hand, generally begin with a claim to the absolute integrity of the river, claiming
that upper-riparian nations can do nothing that affects the quantity or quality of
water that flows in the watercourse. 115
115
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In the case of the Nile, the incompatibility of the two different types of claims is
illustrated in the political dialogues taking place among Egyptian delegations and other
African riparian delegations. These are characterized by Egypt’s concern with dam
building campaigns in riparian states’ sovereign territories for example.
The most common solution to the contradictory claims of upper and lower riparian states
is founded on the concept of the rule of equitable utilization. 116 Even with all the attempts
by various international organizations promoting joint management of shared water
resources, there exists a great challenge rendering cooperation difficult. The 1997 UN
Convention clearly demonstrates that most countries agree that international cooperation
is needed, yet it remains highly limited. If effective cooperation does not materialize from
the international efforts taking place, tensions over water in many international
watercourses may increase, resulting in uncertain outcomes. Political or even military
conflicts may arise as the level of scarcity increases. A human rights approach to a
common dilemma, such as water scarcity in and of itself or environmental degradation,
both serious issues concerning the human rights of citizens of the world, might be a more
effective method in instilling long term and effective policies both nationally and
regionally within and among riparian states. In depth research programs to promote and
develop standards that allow for future mechanisms to eradicate these escalating global
problems should be pursued. One strategy is to apply more effective measures of national
enforcement capacity through the adoption of national policies that reflect state
responsibility for the well being of its citizens in an institutionalized human rights
approach.
Things have gotten even more politically complicated and uncertain for Egypt regarding
the water issue among riparian states post January 25th 2011. But the political situation
post Egyptian revolution stands currently with a variety of groups forming an intricate
power dynamic in the political arena. The individuals attempting to deal with the matter
consist of people from different groups and ideologies with a variety of political agendas,
while no single authority with the required power to establish a specific system or
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mechanism of enforcement, or authorized entity to issue practical solutions to the
problem of shared Nile resources exists.
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VI.

Regional Mechanism and Human Rights Law

In this chapter I shall conclude by discussing the degree of political pull and influence
that is affiliated with the implementation of the interregional development projects, the
potential models and regional mechanisms that could be established to eradicate the water
crisis in a qualitatively and quantitatively manner. Finally, I shall sum up by integrating a
human rights perspective in order to emphasize the theme of the human right to water.
There are a number of contributive factors in dealing with the water crisis in Egypt and
other riparian states. Today, “water resources are increasingly scarce, populations have
grown, and water management is much more complex. Financial considerations have
grown in importance, given society's tight budgets and the major expenses of waterrelated infrastructure. Environmental considerations are more prominent with greater
societal awareness and concern for detrimental impacts to the environment.” 117
These factors have been integrated into the analysis of the development of shared
sustainable water resources, along with the new approach that proceeds from satisfying
water demands rather than merely placing “structural solutions such as reservoirs, dams,
and levees.” 118 However although found in new and upcoming drafts and ideas within the
international community and to some degree on the national level in Egypt’s rhetoric,
implementation of such developments is yet to be initiated in practice.
Taking the Nile river as the primary case study for this paper, the individual wealth and
development capacity of riparian states must be examined in the framework of
international law. The Nile Valley nations epitomize the scenario regarding the role of
customary international law in resolving international disputes over water in an
exemplary manner.

A. The Politics behind Water Rights
Although it is a developing country, Egypt in comparison to other riparian states is
considerably wealthier. Egypt also has considerable political influence regarding the Nile
water resources.
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“Egypt is not a wealthy nation; its per capita gross domestic product is only
US$630/year, yet Egypt is wealthier than Sudan (US$540/year), and Egypt and Sudan are
far wealthier than Ethiopia (US$120/year).” 119
In most cases the lower basin states are wealthier and more highly developed than the
upper basin states, and in this case, Egypt has had a history of a monopoly over the
development of the Nile resources since the early 20th century. It is commonly thought
that Ethiopia is in a position simply to do as it chooses, regardless of the effect on
downstream states, but Ethiopia is too poor and too poorly organized to construct the
dams and related infrastructure necessary to exploit the Blue Nile without outside
financial assistance. This is where international politics comes in, and not just
international law. Ethiopia may have the legal right to promote development using the
Nile water resources, but without foreign assistance and, therefore, without international
consent, its potential monopoly on the Nile and technological advancement and
development remain challenges, which the state cannot tackle on its own without support
from without.
Ultimately, Egypt claims an absolute right to the integrity of its traditional use of the river
because of the priority of their use, which is relevant to the argument of equitable
allocation of water among different national communities, but has never been treated as
an absolute legal priority in international law. To accord such priority to existing uses in
the Nile Basin to Egypt would condemn Ethiopia to remain impoverished and dependent
on international food aid to stave off mass starvation. This would occur for the benefit of
the relatively richer Egyptians and the Sudanese. The tension between international law,
international politics, and international human rights law is brought to light in this
particular example.
B. Models to Reduce Crisis
While the uncertainty of the legal and political statuses of riparian states can promote
cooperation among those sharing a resource, it can also promote severe conflict.
“To create the sort of regime necessary to allay conflict and optimize the use and
preservation of the resource of the Nile will require a new treaty, one that includes all
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basin communities, creates appropriate representative basin-wide institutions, and has the
clout to enforce its mandates.” 120
There have been examples across international practices that provided potentially
effective models for institutional design. As of early 2003, the UN Development Program
(UNDP) promotes the negotiation of such a treaty for the Nile. 121 Eight years later the
debate among the riparian states is still alive and well. Fortunately, the tensions have not
escalated into serious conflicts and although complex agreements including such a
variety of states and such complex issues do take time to reach agreements, the risk of
attempting such a model of solidarity and unified goal is that the agreement will not be
established soon enough, considering the level of the water crisis parallel to the growing
environmental degradation and the populations of the riparian states specifically Egypt.
The work of Gleick and McCaffrey is relevant to the discussion at hand on water rights
and suggests that the development of an intergovernmental water resource management
system could be used as a negotiating tool “which offers communication and common
interests in the midst of a crisis” 122 for preventing conflicts over water scarcity. It can
enhance the development of the human right to water, environmental sustainability and
protection, as well as economic stability in regions lacking all three. Similarly, Christina
Carroll argues that international law deals theoretically with dispute resolution
concerning shared water resources, but in practice other mechanisms should be applied as
well. After Carroll discusses a detailed legal history of the Nile Basin, she also concludes
that although the “1997 Convention on the Non navigational Use of International
Watercourses provides some guidelines for the negotiation of regional agreements, it
does not provide much guidance on how to reduce the principles to practice.” 123
International agreements and customary law, although effective tools, should not be
regarded as the only possible solution to conflict resolution in matters of shared water
resources. Governments have the opportunity to take these conflicts and develop them
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technologically and politically. Establishing and developing water management
institutions and regulations that coordinate beyond national borders where technological
innovations are shared, following the course of the Nile, would be a benefit for any
conflict. Water managers should treat any conflict as “a constructive force in decisionmaking processes. Ignoring conflict can lead to greater conflict in the future and thus
impair the implementation of potential solutions to water-related problems.” 124
In the case of the Nile River and the riparian states, there are two themes which exist in
conflict of one another. Those are rigid historic rights and equitable development of
riparian states. The conflict “between protecting ‘historic rights’ and providing for
developmental equity can be managed only if the water is cooperatively managed by the
several national communities in such a way as to assure equitable participation in the
benefits derived from the water by all communities sharing the basin.” 125 This example,
as applied to Egypt and other riparian states, also demonstrates that “customary
international law, in its somewhat primitive state of development, cannot by itself resolve
the management problems of a region.” 126
Another model on a more national scale within Egypt is the inclusion of the population in
the debate of dealing with the crisis and the opportunity to participate in the eradication
of this crisis. Unfortunately, this is not common knowledge to the population in Egypt.
There is little public awareness of the dire situations Egypt faces with regard to water,
health, and/or environment. As was the norm during the old regime under Hosni
Mubarak, there is little or no transparency concerning important matters such as the
preservation of water and its impact on health. Public awareness campaigns can be very
beneficial in promoting methods of conservation of water usage, as well as
environmentally friendly methods of utilization and distribution. The least that can be
done is perhaps investing in some TV or radio air time, the same way the government has
done with the anti terrorist campaigns on national and regional TV networks, to inform
the public of the situation and what they can do to contribute to its eradication.
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The recent political changes that have occurred with the revolution of January 25th 2011
in Egypt, there has been a lot more open dialogues within political circles. During the 18
days that the people slept in Tahrir Square waiting for the former president Hosni
Mubarak to leave, booths were set up. Some of these booths were there to better inform
those unfamiliar to the field about their rights, and to explain why they started the
movement and how it escalated to the situation that followed with the confrontation of
the interior police. Informative campaigns that explain the facts and aim to include the
lay person in a struggle that concerns his or her sustainable wellbeing and survival
contributes to upholding and protecting their rights. If such efforts and initiatives were
encouraged to promote transparency and to educate the coming generations of the
obstacles ahead and how to help in combating pollution and damage to their most
precious source of water, that may be more effective than merely negotiating back and
forth on which state holds more legal rights to building or not building dams, to
developing or under developing with its Nile resources as the primary commodity at its
disposal.

C. Conclusion
All the various aspects covered in this research relating to the water crisis are conditions
which threaten the pursuit and protection of the human rights to life, to a clean
environment and to health. In the Middle East and Africa where fresh and clean water is
scarce and essential, the challenge is conceived under the guise of national security rather
than as a threat to human rights. Meanwhile one is not exclusive of the other. Contrary to
this last statement, the Egyptian government emphasizes the national security element as
separate from the human right to water and to health in relation to the Nile resources. The
water issue is construed by the state as having no relevance to the human right to water. If
there was a hint of the understanding of water as a human right, more emphasis would be
placed on the quality, and the utilization and the distribution of the water already
obtained from the Nile annually. Instead, the debate reverts back to the question of which
state has more rights to the Nile and its water. Only recently there has been initiative in
the international legal sense addressing the human right to water. However, the approach
to protecting the individual’s human right to these resources can only be found recently in
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draft resolutions. These resolutions have no legal weight and there exists no mechanism
to ensure that they be upheld through national and/ or international policies if they were
to become legally binding. Awareness campaigns, environmentally friendly research
technology, and an effective collaborative system of managing the Nile water and its
distribution and utilization are necessary. A collaborative system should encompass
different priorities but the main objective is under the guise of human rights and access to
water and life.
The global water crisis relates to both quantity and quality and, more recently, it has been
acknowledged that it is closely linked to the global environmental crisis and the
degradation of the life-supporting ecosystems within the international community.
Evidence of this approach is clear within the Universal Declaration of Human Rights
(UDHR), and, specifically, in the fact that there are the new resolutions and drafts
relating to water as a human right, as well as the environmental legal documents
mentioned earlier. 127
The best way to settle such disputes is to eliminate the idea that a single riparian state’s
shortages will be eradicated with more access to the Nile resources using current
methodologies of utilization and distribution. A collective multidisciplinary regional
approach, along with radical national reforms in policies should be implemented. It
should comprise a political, an economic, and/or a legal perspective depending on the
best course of action. The universal agreement to be established among those riparian
states should include an expert and a nongovernmental mechanism to oversee the
practical progress of the tailored plans and the policies agreed upon.
As shown in chapters three and four, management of the existing water resources is
dismal in riparian states. The water crisis is also based on a deficiency of management:
fragmented institutions, inadequate policies and deficient legal systems, insufficient
funding for water supply and pollution control, and shortage of political will. Little
emphasis has been placed on this dimension, which indicates a badly oriented set of
policies and approaches to the problems at hand. Without a sustainable managerial
system to protect the resources Egypt and other riparian states already possess, and the
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development of a better infrastructure for utilization and distribution, states’ interests are
not the only things at risk. National stability as well as the populations access to fresh
water will be at risk. More importantly, it is the human rights to water, to health and to a
clean environment that should be emphasized.
It is naïve to assume that should an official universal declaration or agreement be
established concerning state obligations to the human right to water, little to no violations
would be committed. It is similar to human rights violations, which still continue to take
place today although the Universal Declaration of Human Rights has been signed by 192
countries, i.e. all the members of the UN. Human rights violations, which discriminate
against women, also still take place in countries that have signed and ratified the
Convention on the Elimination of Discrimination against Women. 128 The argument for
establishing such international agreements and legal frameworks is not that it will
eliminate the problems people have in maintaining a sustainable, healthy and
environmentally friendly access to water, but that it will influence policies at the national
level. Should such a framework that emphasizes the citizen’s human right to water ever
be solidified in international legal doctrine, there will be an institutional mechanism that
will allow for the legal application of development of national policies. It will leave more
capabilities within an institutional foundation to legally address state shortcomings in
dealing with their obligations and responsibilities towards their citizens’ human rights.
The problem would not be eradicated overnight but the mechanisms, which will come
into existence within the national arena of state parties to such a convention, would be a
standard to achieve in an institutionalized setting constituting state obligation, while
respecting national needs and capabilities.
Better investment incentives in future technologies research and development and
encouragement of more academic and scientific work within university programs and
government grants, would also be a step in the right direction. It would provide a chance
for the development of alternative and innovative technologies and processes to harness
and utilization water resources in an effective and sustainable way.
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There are various concerns to consider within the context of Egypt’s sustainable
development to its water demands. Other indirect issues exist that also hinder the
sustainable usage and supply of water. Current water supply sources are stretched to their
limits, and water scarcity is increasing at an alarming rate. Sanitation facilities are either
lacking or are being overloaded, and surface and groundwater pollution is increasing
rapidly. With the increasing option of desalination in the Arab region as mentioned
earlier in the AFED report, Egypt could include this as an option as well, but Egypt
would also be attempting to adopt the same environmental and financial opportunity costs
that come along with such projects. The eradication of current environmentally damaging
processes of harnessing Nile water resources should be a priority. Initiating what would
be considered for all intensive purposes an experimental development project as it
concerns Egypt’s history of water utilization, would still not eliminate environmental
damage relating to the water crisis, but merely add another dimension to the problem
through the newly adopted desalination process. The growing population and the growing
demands for fresh water would also be problematic in reference to the desalination
process. At its initial stages it would be difficult to assume that the process would supply
enough fresh water to eradicate the shortages of water crisis.
To elaborate further on another essential concern let’s focus on the problem of population
growth. Unlike in China, implementing a legal strategy to control reproduction is more
difficult for Arab states for religious reasons. Therefore the additional 3 billion people,
who will be born by 2050 in countries already suffering from water shortages 129 such as
Egypt, will make the matter of water scarcity seem an unbeatable obstacle. In these
countries, rapid population growth contributes to environmental degradation. This
degradation, along with inadequate water supply and sanitation services imposes large
health problems.
The approach to conceiving Egypt’s right to the Nile water resources is found wanting.
Egyptians need to rethink their utilization of their primary resource: “Water should be
treated as a social and cultural good, and not primarily as an economic good. The manner
of the realization of the right to water must also be sustainable, ensuring that the right can
129
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be realized for present and future generations.” 130 The arguments concerning the rule of
equitable utilization can support both legal claims on behalf of Egypt as well as other
riparian states.
In the case of Egypt, factors concerning equitable utilization under international law, such
as the needs and demands of the much larger population, the limited alternative to other
water resources including rainfall, the high demands of current ongoing projects, and the
financial and technological resources available in the country in comparison to other
riparian states, are all reasons for which larger utilization of shared Nile water resources
may be justified.
On the other hand, other riparian states, argue similar factors in favor of their further
utilization of shared Nile water resources, also focusing on aspects pertaining to
indicators of equitable utilization under international law, such as “the social and
economic needs of the watercourse nations concerned; The effects of the use or uses of
the watercourse in one watercourse nation on other watercourse nations; The potential
uses of the watercourse; The availability of alternatives, or corresponding value, to a
particular planned or existing use” 131
Claims concerning equitable utilization made by both Egypt and its upstream neighbors
would hold weight legally; however the sole focus on developing new supplies or
retaining monopolist control of existing supplies is no longer viable. A strategic shift
from a culture of water development to one of improving water management,
rationalizing water consumption, encouraging reuse and protecting water supplies from
overuse and pollution, while integrating human rights to water as a premise to achieving
these tasks, are fundamental strategies.
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